THE LAW OF WAR
IN THE ARAB-ISRAELI CONFLICT:
ON WATER AND ON LAND

R. R. Baxter*

In the light of history, the conflict between Israel and the Arab States—now
seen as a series of outbreaks of violence—will be viewed as one protracted
war beginning with the termination of the mandate for Palestine in 1948.
The duration of the violence may be such that the war will, like the Hundred
Years War or the Thirty Years War, come to be identified by its duration.

The twenty-three years of the war have been rich in episodes and in
drama. The conduct of the war in both its land and maritime dimensions
has given rise to a correspondingly wide range of legal questions turning on
the ius in bello. One might have expected that in a war fought by legally
sophisticated states in full view of the international community and with
ample discussion in the United Nations, international law would have played
an important part in the restoration and maintenance of order. International
law has bulked large, but disagreement about its application has not given
it the stabilizing influence that might justifiably have been expected of it.

The grim fact is that narrow legal questions, such as the applicability
of the Geneva Civilians Convention of 1949 in the areas occupied by Israel
or the right of ships carrying goods of Israeli origin to pass through the Suez
Canal, have not been approached on a narrow and technical basis. Instead,
their resolution has turned on political determinations or mixed legal and
pplitical considerations. As I will have occasion to show, there is actually a
l}lerarchy of questions, so ordered that what may lawfully be done in a par-
ticular instance depends on the answer to yet more general questions. And
those general questions will be answered in one way or the other according
to the view taken of the ultimate political question of the very existence of
Israel itself.

Let me be more specific about this hierarchy of questions: In the case
of }he two major international waterways controlled at one time by the
United Arab Republic—the Suez Canal and the Straits of Tiran—questions

ave arisen about the right of Israeli-flag vessels and neutral ships carrying
goods to or from Israel to pass through the waterways. The United Arab
Republic naturally attempted to take advantage of its strategic position
at?‘“'art. these waterways to interdict the passage of ships and cargoes that
might aid its enemies, Neither the customary law or the treaty law on passage

ough these Waterways is free of ambiguity and doubt. However, the central
I}fo!)lem at a number of junctures has been whether the United Arab Repub-

tiz nls entitled to exercise what are essentially belligerent rights when condi-
&f Peace had been or should have been establishd. Was there any con-
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control of the Gulf of Agaba, these issues could become live ones

And consideration will certainly have to be given to them in any peace §
ment that is worked out.

In the Six-Day War of 1967, Israel occupied large areas that had §
merly been under the control of Arab States. It has refused, howeve
acknowledge that it is under a legal duty to administer all of these
conformity with the rules laid down in the Geneva Convention Relative
the Protection of Civilian Persons in Time of War.! The legal case of Is;
has been that much of these areas was never lawfully under the sove
of the Arab States that claimed them. Therefore there is no belligerent o
pation of enemy territory, and the law of belligerent occupation and :
Geneva Civilians Convention are not for application.

Legal issues such as these might seem on superficial examination
ones that could fairly readily be resolved by resort to familiar legal

As has been seen, they can be answered only on the basis of answers
other questions with a higher political content. If there is no longer a s
of war—or if there never was one—between Isracl and the Arab !

over those areas lawfully rests. And one must also ask whether t
been only one prolonged conflict or, on the other hand, a series of
such that each new outbreak of violence must be seen as a new act of
sion to be met by a new exercise of the right of self-defense. In the
events, each new resort to force must be measured against the stand
article 2, paragraph 4, and article 51 of the United Nations Charter.
hibiting the use of force except in self-defense. Isracl and the Arab ¢
have quite different perspectives on the situation. Questions of this ordel
out to be mixed legal and political ones. They cannot, however, be an
satisfactorily, under the present state of the law, without resolution
fundamental issue that has been the cause of twenty-three years of
mittent fighting. That issue is the right of Israel to exist, to be reco
and to be secure. And that ultimate issue is a political one.

It is to the interest of Israel to consolidate its position as the Sta
has, in the perspective of today, prevailed in the war. For this re:
demands recognition of its existence by the Arab States, direct nego
with those States to symbolize that recognition, and proper measures
security. Over the course of the years, this has been a recurrent
that the war is over, that peace has been reestablished, and that

1 Dated at Geneva, Aug. 12, 1949, 6 U.S.T. 3516, T.I.A.S. No. 3365.
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relations must be carried on. So long as Israel is looked upon as an inter-
Joper, an expansionist, and an aggressor, the Arab States desire to carry on
the conflict. In their view, Isracl must not be allowed to retire from the field
of battle in secure possession of the spoils of 1967. Either a peace settlement
or force must deprive Israel of what it has gained.? The existence, dimen-
sions, and security of the State of Israel are at stake. For that reason, Israel
talks of peace, while the Arab States contemplate war. To leave the dimen-
sions of Israel as they are now would be to the advantage of Israel. To change
them, if necessary by force, would serve the interests of the Arab States.

And so the hierarchy may be observed: At the bottom, rules of interna-
tional law to be applied to specific ships, specific people, specific buildings;
in the intermediate rank, mixed legal and political questions about the recog-
nition of the State of Israel, the extent of its territory, and the existence of
war; and at the apex, like the grund-norm of Kelsen’s system, the question
of the existence and preservation of Israel. Thus the answers to the majority
of narrow legal questions have depended on the position taken on the para-
mount political question.

With this mode of analysis in mind, let us now turn to the question of
passage through international waterways controlled by the United Arab
Republic. When war broke out between Egypt and Israel in 1948, the Egyp-
tian Government instituted inspection of ships passing through the Suez
Canal and provided for the seizure of cargoes and ships in conformity with
the normal law relating to prize and contraband in time of war. Egypt was
not precluded from such action by the fact that it did not recognize the newly
established State of Israel. So far as Isracli warships were concerned, it would
have been foolhardy for any such ships to attempt passage through a nar-
row artificial waterway running through Egyptian territory. The waterway
!md been closed to ememy ships in previous conflicts, and the restrictions
imposed by Egypt were in conformity with past practice, including that of
Great Britain during the Second World War. .

p T_he Convention of Constantinople of 1888, which was and remains the
basic instrument regulating international use of the Suez Canal, provided
that the Canal is “to be free and open, in time of war as in time of peace, to
€very vessel of commerce or of war, without distinction of flag.” 3 That this
did not confer a right of passage on Egypt's enemies in time of war was
made clear by article X of the Convention:

Likewise, the provisions of Articles IV [dealing with the passage of
vessels of war of belligerents], V [dealing with the embarkation and
d.lssc-embarkation of troops in the Canal area], VII [prohibiting the sta-
tioning of vessels of war in the Canal], and VIII [charging the agents
in Egypt of the signatory powers with supervision of the execution of
the‘treaty] shall not stand in the way of any measures which His
—__ Majesty the Sultan and His Highness the Khedive in the name of His

2 Th: e

COunc'{lhllsl pOlmc;al problem is central to the dispute over the correct interpretation of Security

drawal of Iesoluglon 242, Nov. 22, 1967, U.N. Doc. S/RES/242 (1967), calling for “With-
sraeli armed forces from territories occupied . .. ".

3
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Imperial Majesty, and within the limits of the Firmans granted, mj
find it necessary to take to assure by their own forces the defense
Egypt and the maintenance of public order. '

But article XI stipulates that “the measures taken in the cases provideg
by Articles IX and X of the present Treaty shall not interfere with the
use of the Canal. . . . These provisions of the Convention of Constan ting
may seem to take away with one hand what is given by the other, By
they are read together, they appear to be susceptible of rational inte DI
tion. “Measures . . . to assure . . . the defense of Egypt” must certa
extend to the exclusion of enemy warships. If they did not, then Israeli w
ships would have been able to pass with impunity through the very terr
of Egypt and through the territorial waters of Egypt providing access to
Canal. Israeli warships, subject to attack by Egyptian warships on the h
seas would have been legally immune from attack and capture only wi
the very territory of Egypt itself. That interpretation of the Conven
on its face absurd. Similar considerations apply to the passage of I
flag merchant ships and of ncutral ships carrying contraband, such as m
supplies destined for Israel, through the Canal. Egypt found it necess
its own defense, as permitted by the Convention, to deal with enemy.
neutral ships and cargoes within its territory in the same way in w
was permitted to deal with such ships and cargoes on the high seas or
territorial sea. Again, it would be too much to expect that the Canal
be a permitted passage and a privileged sanctuary for ships and c
aiding the enemy. The freedom of passage guaranteed by the Conw
“in time of war as in time of peace” is thus freedom for neutral shi
carrying contraband and does not extend to neutral ships carrying
band and to Isracli-flag merchant vessels.4

The legal position was altered by the conclusion of the General
stice Agreement at Rhodes on February 24, 19495 Egypt mainta
restrictions after that agreement entered into force. On its face, the .
ment might seem to forbid Egypt to do so. It provided that “no age
action by the armed forces—Iland, sea, or air—of cither Party shall be
taken, planned, or threatened against the people or the armed forces of
other . . .” and that “no element of the land, sea or air military or p
military forces of either Party, including non-regular forces, shall coi
any warlike or hostile act against the military or para-military forces of
other Party, or against civilians in territory under the control of
Party. . . .”6 In 1951 Israel complained to the Security Council th
Egyptian controls, which had been further refined and developed, v
violation of the General Armistice Agreement, which had been ad
“with a view to promoting the return to permanent peace in Palestine.”
we see one of the first appearances of the theme to which I alluded
It was the position of Israel that the purpose of the General Armistice

+ Baxter, Richard R., The Law of International Waterways, 1964, p. 222-224.
542 UN.T.S. 251.

6 Art. 1, para. 2, and art. 2, para. 2.
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ment had been to bring about peace and that Egypt no longer had the right
to impede the passage of Israeli ships and goods.” It was also pointed out
that the Armistice was of an exceptional character by reason of its having
been concluded under the auspices of the United Nations. It was not the
ordinary agreement calling for the temporary suspension of hostilities con-
cluded by belligerents in the past.

Egypt was not at that time interested in terminating its belligerency
against Israel or in recognizing the existence of that State—measures which
were necessarily interdependent. It could point to the recognized law con-
cerning armistices, which only suspend hostilities and do not bring about a
termination of the state of war between the belligerents. Moreover, accord-
ing to the established law, an armistice does not terminate the rights of visit,
search, and seizure unless its expressly so provides.® Egypt could point to
the fact that free passage for Israeli ships and cargoes could assist prepara-
tions for a resumption of hostilities by Israel and would strengthen its capac-
ity to make war.

In the event, the Israeli position turned out to be the more persuasive
one in the Security Council. A resolution adopted on September 1, 1951
recited that “since the Armistice regime which has been in existence for
nearly two and a half years is of a permanent character, neither party can
reasonably assert that it is actively a belligerent or required to exercise the
right of visit, search, and seizure for any legitimate purpose of self-defense.”?
The resolution went on to call upon Egypt to terminate its restrictions. Egypt,
invoking its right of self-defense, did not comply. It continued to visit and
search vessels and to seize offending cargoes. Israel continued its protests.
A curious juridical situation was produced by a Russian veto in 1954 of a
resolution which would have called upon Egypt to comply with the resolution
of September 1, 1951.1° But the situation remained fundamentally unchanged
until the nationalization of the Suez Canal Company and the outbreak of
hostilities in 1956. The majority of the members of the Security Council
were prepared to urge Egypt to comply with the resolution of September 1,
1951. Egypt continued to maintain that the state of war had not ended and
that its controls in the Canal were essential to the defense of Egypt against
a possible renewal of active hostilitics by Isracl.

After the Suez Canal Company had been nationalized in 1956, the
urity Council declared in its resolution of October 13, 1956:11

[Tlhere should be free and open transit through the Canal without

discrimination, overt or covert—this covers both political and technical
aspects.

B

;U.N. Security Council Off. Rec. 6th year, 549th meeting 2-24 (S/PV. 549) (1951).
Law 02f (\?Penheim, International Law 848-49 (7th ed. Lauterpacht 1952); Castrén, The Present
sor pvar and Neutrality 130 (1954); 2 Rolin, Le Droit moderne de la guerre 294 (1920);
axter at 227, n. 189.
1: U.N. Doc. No. $/2298/Rev. 1 (1951).
A U.N. Security Council Off. Rec. 9th year, 664th meeting (S/PV.664) (1954).
U.N. Doc. No. S/3675 (1956).
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But it was at pains to zdd that “The sovereignty of Egypt should §
spected.” The resumption of hostilities in the form of a concerted g
Egypt by Israel, France, and Great Britain later in that year indica
there was a solid foundation for the Egyptian contention that the y
not yet over and that measures for the protection of the Canal we
necessary. Once actual hostilities had resumed, it is difficult to say

need for the right of visit, search, and seizure no longer existed. Neve
States continued even in 1957, after a major resumption of hostilities
Six-Day War, to allude to the resolution of September 1, 195 1, wh
been adopted on the assumption that a gradual transition to peace ha

The Canal was reopened in 1957, Egypt declared that it would
and maintain free and uninterrupted navigation for all nations wit]
limits of and in accordance with the provisions of the Constantino
vention of 1888.” 12 However, no Isracli-flag vessels were thereafter a
through the Canal. Quict arrangements were nevertheless made for th
age of vessels flying other flags, even though they were chartered to I
firms and even though they carried Israeli cargoes. 13 '

A morc severe policy was initiated in 1959. Ships chartered to Is
firms were halted and goods of Israeli origin were removed. Goo
condemned but there was no condemnation of the vessels in prize.
years saw an unclear situation, although it seemed that certain arran

declared that the Canal will be reopened if Israel agrees to carry
Security Council Resolution of November 22, 1967, which calls for Is
withdrawal from territories that it occupies, 15

The various stages of the Arab-Isracli War were similarly refle _
the changing status of the Straits of Tiran. These straits afford access {
Gulf of Aqaba, a body of water ranging from three to seventeen
width. At the mouth of the Gulf are the two islands of Tiran and

12 Art. 3 (a), Egyptian Declaration of April 24, 1957, annexed to letter to the

General of the United Nations from the Egyptian Minister for Foreign Affairs of tl
date (U.N. Doc. No. A/3576, §/3818) (1957).

13 Baxter, op. cit., p. 234.
14 Ibid., p. 235.
13 U.N. Doc. S/RES/242 (1967).
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. In the eyes of the Arab states, the littora.l states of the Gulf are three,

of them Arab—Egypt, qudal}, and Si.ludl Arabia. Israel possessed an

det to the sca at Eilat, but its right to this area was not recc?gnized by the

ab states. They therefore contended that the Gulf was entirely made up

y of Arab Waters and that there was no right of free entry into it.!6 The situa-

tion afforded a further illustration of how sharply focused legal questions

actually turn on wider political considerations—in this case, the non-
ognition of the State of Israel and its territorial claims.

In principle, under the Geneva Convention on the Territorial Sea and
| Contiguous Zone of 1958, there is to be no suspension of the right of innocent
\ ge in «straits which are used for international navigation between one
‘ of the high seas and another part of the high seas or the territorial sea
: of a foreign State.”’'7 The United Arab Republic was not, however, a party

to this treaty. The Convention said nothing about the situation in time of war.

As in the case of the Suez Canal, it would be difficult to believe that the

: rights of visit, search, and seizure might be exercised on the high seas but

not in the territorial sea of a belligerent state. On the assumption that Egypt

had sovereignty over Sinai, although this was disputed, and Egypt was validly

in occupation of Tiran and Senafir, a ship entering the Gulf would be subject

to visit, search, and scizure while passing through the territorial seas of an

Arab state which was at war with Isracl. The exercise of those rights was

facilitated in this case by the Egyptian command of the Straits through its
shore batteries.

As has previously been observed, an armistice does not of itself termi-
nate the rights of visit, search, and seizure. The armistice provided that no
element of the Isracli sea forces could pass within three miles of the coastline
of Egypt, but this provision applied only to warships, and nothing was said
as to merchant vessels.!8

No legal problems about passage through the Straits arose until after the
conclusion of the armistice in 1949. At that time contraband control was
established, as in the case of the Suez Canal.!® The Security Council Resolu-
tion of September 1, 1951 did not clarify the situation.2® By its terms, it
applied only to the Suez Canal, but the statement in the resolution that there
was no further need for the exercise of belligerent rights in the Suez Canal
pointed toward a similar conclusion as to the Straits. Israel protested the
restraints that were placed on passage through the Straits, as it had with
respect to the denial of passage through the Canal.2! An attempt was made
to refer the matter to the Mixed Armistice Commission, but the Soviet Union
cast its veto in the Security Council against this reference.??

. Hammad, The Right of Passage in the Gulf of Aqaba, 15 Revue égyptienne de droit
International 118, 123-140, (1959). g Bonst

" Emphasis supplied. Art. 16, para. 4, 15 U.S.T. 1606, T.L.A.S. No. 5639.

'8 Egyptian-Israeli G Armistice A i h b. 24, 194
para. 2, 43 U.N.T.S.CZIS y eneral istice Agreement, signed at Rhodes, Feb. 24, 9, art. 2,

19 Baxter, op. cit., p. 210.
:‘1’ U.N. Doc. No. S/2322 (1951).
N o, Letter- of Jan. 28, 1954 from the Permanent Representative of Israel to the President
260 Security Council (U.N. Doc. No. S/3168) (1954).
#U.N. Security Council Off. Rec. 9th year, 664th meeting 12 (S/PV.664) (1954).
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Control of the Straits was one of the Israeli objectives in the hogfj
of 1956. Isracli forces seized the Sharmel Sheikh area and the islands
manding the entrance to the Gulf. The Israeli troops were withdra
replaced by those of the United Nations Emergency Force only when
received assurances that free and unimpeded passage would be ali
through the Straits.23 On February 11, 1957, the United States decls
it was “On behalf of vessels of United States registry . . . prepared to ex
the right of free and innocent passage and join with others to secure
recognition of this right.”2# Israel warned that it would regard any attag
an Israeli-flag vessel as an attack entitling Israel to exercise its inher nt
of sclf-defense under Article 51 of the Charter.25 The first test passa
United States vessel was successful, and Israeli-flag vessels continued to

through the Straits. Egypt and the other Arab states protested but th
nothing that they could do.26

&
On May 18, 1967, President Nasser dramatically called for th
drawal of UNEF from the Sharm el Sheikh area, and the Secretary.
reluctantly ordered the troops out.2” Four days later, Nasser announ
the Straits were again closed to Isracli vessels.?® The United Arab R
was prepared once more to exercise the normal right of a bellige
trolling straits to interdict the passage of enemy ships and of contrab
the Six-Day War of June 5 to 10, 1967, Israeli Forces drove out the E,
tians and once more occupied the Sharem el Sheikh area. Freedom of na
tion was restored, not on the basis of any legal resolution of the m
through the military power of Isracl. Since then, Israeli ships,

tankers carrying oil from the oilfields in Sinai seized by Israel, hav
freely through the Gulf and the Straits.

The history of the Straits of Tiran since 1949 has not really m
substantial contribution to the law of straits, but it has lent emphasis tg
strategic importance of these narrow waterways. The belligerent that o
the land commanding strategic straits may exercise there the same r
visit, search, and seizure as it can on the high seas. It has no lesser
its own waters than it has elsewhere on the sea. In this lies the sign i
of the Straits of Tiran to Egypt. A belligerent may also use its comma:
the land bordering straits to secure freedom of passage for its own
and cargoes. In this lies the significance of the Straits of Tiran to Isr

Having thus observed the law and practice of passage through
and a strait in time of war, we must now turn to the law governing
conduct of warfare between Isracl and the Arab States on land. The

23 Statement in the U.N. General Assembly by Foreign Minister Golda Meir,
1957, U.N. Gen. Ass. Off. Rec. 11th Sess., Plenary 1275 (A/PV.666) (1957).

o ]294 {?ide-Memoire handed to Israeli Ambassador Eban by Secretary of State D
, 1957,

25 Statement by Foreign Minister Meir, supra n. 27.
26 N.Y. Times, July 8, 1957, p. 1, col. 8.

7 Special Report of the Secretary-General on the United Nations Emergency Fo
18, 1967 (A/6669) (1957).

28 U.A.R. Statement on Withdrawal of U.N.EF. and Closing of Strait of Tiran W;
Ships, 6 Int. Legal Materials 573 (1967). 1
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ing law is essentially the four Geneva Conventions of 1949 for the Protection
:)fgWar Victims — the Wounded and Sick; the Wounded, Sick, and Ship-

wrecked; Prisoners of War, and Civilians?*® — and the Hague Regulations of
1907.3° The Arab States and Israel are all parties to the Geneva Conventloqs
of 1949; the Hague Regulations are binding on all states by reason of their
having passed into customary international law.3!

The institution which exists to supervise the carrying out of the Con-
ventions and to facilitate communication between the belligerents is that of
the Protecting Power.?? The Protecting Power is a state designated by a
belligerent to look after the interests of its personnel who are under the
control of its adversary. A Protecting Power may be designated by each
pelligerent, or the same Protecting Power may act on behalf of both of the
pelligerents. But in cither event, the Protecting Power must be designated by
the State upon whom the prisoners of war or civilians depend and must be
accepted by the other belligerent. No Protecting Power has been designated
throughout the protracted hostilities between Isracl and the Arab States.
Israel is not recognized as a state by its Arab neighbors, which on that ac-
count refuse to deal with it. This is thus a further instance in which recogni-
tion policy has made impossible the application of technical rules of inter-
national law. Aside from the problem of non-recognition, it is not in any
event easy in these days to find a state or states that are willing to take on
the thankless task of being intermediary between two implacable opponents.

It must be noted, however, that there are instances in Arab-Israeli
relations in which practice has taken account of the realities of the existence
of the State of Isracl. There have been exchanges of prisoners between the
adversaries. Armistice agreements have been concluded between officers of
the armed forces acting on behalf of their governments, although those con-
cluding the agreements are referred to only as “parties.” And there has been
both Isracli and Arab participation in the Mixed Armistice Commissions
under the four Armistices concluded between the Arab States and Israel.

The most interesting problems of the law of land warfare have arisen
out of the Six-Day War and the events that have followed.

Israel has refused to concede the applicability of the Geneva Civilians
Convention of 1949 to the areas that it occupies as the result of this conflict,
although it carries out many of the provisions of the treaty. The justification
that has been advanced for Israel’s unwillingness to invoke the Civilians Con-
vention is that that country is not in what is technically known as “belligerent
occupation” of the West Bank, because the law of belligerent occupation
applies only to sovereign territory of the enemy that has been occupied and
the West Bank is not subject to the sovereignty of Jordan.

2 All d .
3363, 3364, ?;%C;'at Geneva, Aug. 12, 1949; 6 U.S.T. 3114, 3217, 3316, 3516, T.LLA.S. No. 3362,

539 30 Annexed to Convention No. IV of The Hague, 18 Oct. 1907, 36 Stat. 2277, T.S. No.
, 1 Bevans 631.

Oni % Under the Judgment of the Nuremberg Tribunal. Nazi Conspiracy and Aggression;
Pinion and Judgment 83 (1947).

of W32 Arts. 8/8/8/9 common to the four Geneva Conventions of 1949; see Levie, Prisoners
ar and the Protecting Power, 55 Am. J. Int'l L. 374 (1961).
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To understand this : rgument, one is forced to go back to the Mand:
over Palestine, concluded under the auspices of the League of Nations, 7]
subject of where sovereignty over a mandated area lies used to be a favo
subject of academic disputation—In the people of the area? The mandatg
power? The League of Nations? The Principal Allied and Associated Po

Sovereignty, the argument went, must lie somewhere; territory cannot b
in a vacuum.

When Great Britain terminated the Mandate over Palestine in 19:
hostilities broke out. In the course of these the Kingdom of Transjord:
Egypt sent troops into Palestine. In doing so, they were, according to
legal case made out for Israel, guilty of an act of aggression against the ne
established State of Israel in violation of Article 2, paragraph 4, of the Unii
Nations Charter. The Armistices that were concluded in 1949 contin
similar provisions, of which the following is typical:

Itis . . . recognized that no provision of this Agreement shall in any
prejudice the rights, claims and positions of either party hereto
ultimate peaceful settlement of the Palestine question, the provi
this Agreement being dictated exclusively by military, and not by po!
cal considerations. X
According to this line of argument, the West Bank remained under be
occupation—belligerent occupation by the forces of the Arab States. I
no means clear whether under the Charter, an aggressor can claim the
of a belligerent occupant, but it is not necessary to decide that questior

If these premises are accepted, then Israel during the Six-Day War
a belligerent occupant out of the Old City of Jerusalem and the West
Its forces and administration filled a vacuum left by the expulsion ¢
belligerent occupant unlawfully present there. Israeli sovereignty, the
ment continues, may lawfully be extended to these areas, since no st
lawfully oppose it. No state can show a better title, as Dr. Yehuda Bl
it.*® The logical consequence of this line of argument is that Isr

legally obliged to comply with the Geneva Civilians Convention of 19
the Hague Regulations.

This view is not shared by the majority of the members of the
Nations. In response to complaints that Isracl was changing the stat
Old City, the General Assembly adopted resolutions on July 4 and 14
calling upon Israel “to rescind all measures already taken and to desis
with from taking any action that would alter the status of Jerusalem.”
injunction indicates that the occupied portion of Jerusalem was not
to which Israel has a better title than any other state.

The Israeli conduct particularly complained of, was the app
Isracli laws to the occupied areas and the expropriation of propel

33 Blum, Y. Z., The Missing Revisioner: Reflections on the Status of Judea and Sa
3 Israel L. Rev. 279 (1968). at 294,

3% Res. 2253 (ES-V), July 4, 1967, and Res. 2254 (ES-V), July 14, 1967, U.N. Gen
Off. Rec., 5th Emerg. Sp. Sess., Supp. No. 1, at 4 (A/6798) (1967). ]

# For a defense of the Israeli administration of occupied areas generally, see
and Administration of Justice in the Israel-Held Areas, 8 International Problems 36
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early as 1968, the Security Council asserted that all legislative and adminis- *m‘\
trative measures, including expropriation of land and properties, which tended |
to change the legal status of Jerusalem are invalid.?¢ The same assertion was |
made more urgently in Security Council Resolution 267 of July 3, 1969.37 |
There were complaints of the violation in particular of Articles 53 and 54 of |
the Geneva Civilians Convention, respectively forbidding the destruction of |

property and alteration of the status of public officials. ‘H

The burning of the Holy Al Agqsa Mosque on August 21, 1969 led to ‘H
a resolution of the Security Council which for the first time expressly men- |
tioned the Geneva Conventions, which Israel was called upon “scrupulously ‘
to observe.”’38 ‘H‘

In justice to Israel, it must be observed that these resolutions of the |
Security Council and of the General Assembly were largely politically moti- |
vated. They do not necessarily constitute authentic interpretations of the ‘
proper scope of application of the Geneva Civilians Convention. But law
and politics can never be separated, and what is decided in a political forum L
like the Security Council must inevitably have some effect on the law.

Enough has been said to show the nature of the fundamental difference
between Isracl and the Arab States about the law applicable to Israel’s occu- ‘
pation forces and administration. It is unfortunate that Israel has not been
persuaded to act on the basis of the situation de facto that existed in mid- |
1967—that is to say, the long occupation of the area by Jordan—and |
accordingly, to apply the law governing belligerent occupation. Perhaps the
law should operate on the principle that territory in dispute should be
regarded as protected by the law of belligerent occupation as against any
state which displaces the authority of the state which is normally in control
of the area or has been long in control of it. Alternatively, both parties might
be held to an obligation to respect the laws in force within the disputed area.

Against this background of controversy about the applicability of the
Geneva Civilians Convention of 1949, the precise measure of the obligations
of Isracl is not altogether clear. Although it is undisputed law that the
annexation of enemy territory which is belligerently occupied is forbidden
while the war is still in progress, Israel would maintain that the rule does not
apply to the West Bank, which in its view of history constitutes terra nullius.®
Isracl has thus far avoided the overt annexation of territory, which could
Properly take place only at the time of a final peace settlement, but there has

€N a certain creeping annexation. This has been accomplished through
extension of the law of Israel to the occupied areas, the transfer of population
10 the areas over which it exercises military control, and by integration of the
€eonomy of the occupied arcas with that of Israel. Israeli destruction of

—

3 Res. 252, Ma ; / ;

2 . s y 21, 1968, U.N. Security Council Off. Rec. 23d year, Resolutions and
Decisions 9 (S/INF/23/Rev. 1) (1970). 4 5

3 ;
Rev. ;)U(r;‘é7g§curlty Council Off. Rec. 24th year, Resolutions and Decisions 3 (S/INF/24/

35 Res, 271, Sep. 15, 1969, id. at 5.

39 i T,
Nuremgge principle was expressly recognized by the International Military Tribunal at
rg. Nazi Conspiracy and Aggression; Opinion and Judgment 83 (1947).
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buildings from which hos‘ile activities have been carried on has been ong
the more dramatic ways of asserting authority in the occupied areas.® It
been asserted that this conduct is in violation of Article 33 of the Civil;
Convention, which forbids collective penalties and reprisals. The response
Isracl has been that the destruction has not been accomplished by way
punishment but as a measure for the protection of its occupying forces :
its nationals.

There can be no doubt about the applicability of the Geneva Pris
of War Convention of 1949 to the continuing war between Israel a
Arab States. The record here is not a perfect one, although probably super
on the whole to the record of compliance with the Civilians Con
There were charges, for example, that Egyptian soldiers whose positio
been overrun and who had been disarmed had simply been allowed to w
in the desert during and after the Six-Day War, until they were return
the United Arab Republic through the assistance of the International
mittee of the Red Cross.*!

The guerrilia warfare that has been waged against the occupying |
of Israel has given rise to problems—not altogether novel—about the
bility of captured persons for treatment as prisoners of war under the
nent Geneva Convention. There is a question about whether guerrill
the qualifications of lawful combatants under Article 4 of the Priso
War Convention. Their status is also affected by whether they oper:
Israeli territory or in occupied territory or whether they are based o
territory that is not occupied by Israel but enter Israeli-held territory o
If members of Al Fatah or the Popular Front for the Liberation of
come from within Israeli territory and operate there, they are en
non-international armed conflict with Israel and are therefore cow
by Article 3 common to the four Geneva Conventions of 1949. Tk
provides minimum safeguards for persons involved in civil conflict but:
no reference to treatment of combatants as prisoners of war. If the
come from persons within the occupied areas, then the position of
batants will turn on the political status of the territory, illustrating ol
how the operation of legal rules may be dependent upon the political
tive taken on the status of territory. If the occupied areas are assum
Israeli territory, then those persons who attack the occupying fi
participants in a civil conflict and are protected only by Article 3.
territory is actually, for example Jordanian, then they participate
national conflict, and it is necessary to decide whether they quahf)'*
ment as prisoners of war under Article 4 of the Prisoners of War Con¥
Irregulars must meet four requirements if they are to be held as pri
war: They must be “commanded by a person responsible for his
nates,” they must have “a fixed distinctive sign recognizable at @
they must carry arms “openly,” and they must conduct “their
accordance with the laws and customs of war.” While the ft

40 N.Y. Times, Nov. 6, 1969, p. 1, col. 2: The Economist, March 16, 196’84_ ‘ i
41 International Committee of the Red Cross, Annual Report, 1967, at L
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requirements can probably be satisfied by most “freedom fighters” or guer-
rillas, the others are incompatible with the policy of stealth and surprise
which is essential to the successful conduct of irregular warfare. The General
Assembly in its Resolution 2621 (XXV) called for treatment in conformity
with the Geneva Prisoners of War Convention of 1949 of all “freedom
fighters under detention.”#2 Although the main thrust of the resolution was
against colonialism, a sufficiently latitudinarian construction of “freedom
fighter” would permit the inclusion of those who fight against foreign occupa-
tion. And that might sweep up members of Al Fatah or the Popular Front for
the Liberation of Palestine.

The investigations that have been conducted by United Nations organs
of the Isracli occupation have been strongly politically colored. They have
been inspired by the Arab States and have received the support of developing
countries. As early as 1968, the Security Council had asked that a humani-
tarian mission in the Middle East be conducted by the Secretary-General.4?
The Arab States allowed in the Special Representative of the Secretary-
General, but he was refused entrance into “the Arab territories under military
occupation by Israel.”’44

The General Assembly also established a special committee to “investi-
gate Isracli practices affecting the human rights of the population of the
occupied territories,” made up of Ceylon, Somalia, and Yugoslavia—none of
which was friendly to Israel or could even be regarded as neutral in its
policy.# On the basis of the report submitted by this body, the General
Assembly called on Israel to comply with the Geneva Conventions of 1949,
the Universal Declaration of Human Rights, and various resolutions adopted
ea.rlier.‘6 The Committee called for further investigations and for cooperation
with the International Committee of the Red Cross. It proposed in particular
a new form of investigation, in which each occupied state and Israel would
each nominate a neutral state. The General Assembly would arrange that the
lnterests. of the Palestinian people would be represented by a state or by an
international organization. The complaint would then be investigated by
Iepresentatives of the complaining and responsible states. Nothing has come
of this proposal.

B, Ebe Human Rights Commission established in 1969 a sub-committee
' the same membership as the working group on the treatment of political
Prisoners in Southern Africa.*” In 1970, it reported that, although it had not
n allowed iqto the areas concerned, it had heard of unlawful detentions,
2 \als of a fair trial, and pillage. It called for the return to their proper

42
uPara. 3(6) (a), U.N. Gen. Ass. Off. Rec. 25th Sess., Supp. No. 28, at 1 (A/8028) (1971).

3 Res. 250, Se i i i
' , Sep. 27, 1968, U.N. . Rec.
* Decisions 11 (S/INF /23 /Rev. 1) (1970?.ecurlty T 0] mlio 8 thiot ki

b R i
,239(8/8%"501? (ti)éﬁgi)e Secretary-General in accordance with the Security Council Resolution
o <> Res. 244 y

» "50(::218)3(1(355%()1}1)' Dec. 19, 1968, U.N. Gen. Ass. Off. Rec. 23rd Sess., Supp. No. 18,
s (A,jég‘)“"(l(g%()l_\’), Dec. 11, 1969, UN. Gen. Ass. Off. Rec. 24th Sess., Supp. No. 30,

i Y
fifth Sec> © (XXV), March 4 issi : 7
! Session 183 (E/4621, E(:/be.4l/91%9d7§:(z%s§f°n on Human Rights. Report of the Twenty:
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place of residence of persons who had been deported or transferred and {
the compensation of those whose houses had been unlawfully demolis
It is not clear that all of the acts complained of were actually violatioy
international law, even under the assumption that they took place in be
ently occupied areas. An occupant can intern inhabitants of the occupied a;
assign residence, and may move individuals about for military purpos
within the limits established by the Geneva Civilians Convention.4?

>

By el ol y

The facile response to all of this tangled history of dealings between
Arab States and Israel is to say that all of these problems will be re
when the peace settlement is reached. This conclusion is true but
when there is no peace settlement in prospect. One must rather look to
lessons which should be learned for today. !

}

remarks. In the course of performing this operation of distinguis
legal from the political, it will be seen that different views of the
situation and different recognition policies are at the root of contro
about when and where certain accepted bodies of law apply. Whether
of war exists or not will determine whether the law of visit, search, .
seizure is operative. Whether territory is Israeli, Jordanian, or res nu
will dictate what body of law governs the treatment of combatants |
hors de combat. The most satisfactory criteria for the applicability of
thus seen to be factual ones—not political ones and not for that matt
ones, for political and legal criteria governing the application of leg
unfailingly turn out to be subjective criteria dictated by policy or prejui

The content of the law must also be neutral. The governing
unsatisfactory if, in time of war, they turn on the legality or morality ©
cause for which the war is fought. The belligerents must be on a b
equality, and no preference should be given to one side over the
Preferential treatment strikes at the root of the reciprocity which is
support—under certain circumstances the only support—of complian

In time of war, particular emphasis must be placed on the pro
individuals and of non-participant states, for both human beings and |
ments can be caught in the cross-fires of war. It must be a particular
the law to limit the scope of war and to free as many persons and ent
possible from its effects. If the situation is seen in this light, th
relationship between protecting civilians from unnecessary suffering
protection of ncutral states from unnecessary interference. At this

4 Report of the Special Working Group of Experts. Feb, 11, 1970 (E/
Add.2) (1970).

49 Geneva Convention relative to the Protection of Civilian Persons in Time of V
at Geneva, Aug. 12, 1949, arts. 78 and 49, 6 U.S.T. 3516, T.L.A.S. No. 3365. )
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jaw of war and the law of neutrality—the law of belligerent occupation and
the law relating to the passage of neutral merchant ships—reflect a similar
policy.

And finally, if there are to be supervision, scrutiny, and control exercised
over the conduct of belligerents, those functions must be performed by
jmpartial international entities, such as Protecting Powers or the International
Committee of the Red Cross, rather than through political agencies, even
though they be constituted under the auspices of the Security Council or the
General Assembly of the United Nations. Again, neutrality and detachment
must be the dominant themes. The bodies that have been set up to inquire
into Israeli conduct in the occupied areas have lacked credibility because
they were politically motivated and politically constituted.

These are the standards that should be applied. Without them the law
can falter and then collapse under the weight of the political problems, as,
one regrets to say, the law often seems to have done in the Arab-Israeli
conflict.
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